STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

H LDA BELL AND SHARM C REALTY
PROPERTI ES, | NC.,

Petitioners,
VS. Case No. 05-4200F

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
D VI SI ON OF REAL ESTATE,

Respondent .

N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
on April 21 and Novenber 6, 2006, by video tel econference wth
connecting sites in Mam, Lauderdal e Lakes, and Tall ahassee,
Florida, before Errol H Powell, a designated Adm nistrative Law
Judge of the Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: GCeorge G Lews, Esquire
Ceorge G Lewis, P.A
950 South Pine Island Road, Suite 150
Plantation, Florida 33324

For Respondent: Janmes P. Harwood, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ation
Hur st on Buil ding North Tower
400 West Robinson Street, Suite 801N
Ol ando, Florida 32801



STATEMENT OF THE | SSUE

The issue for determination is whether Petitioner should be
awarded attorney's fees and costs, pursuant to Section 57.111,
Florida Statutes (2005), and, if so, in what anount.

PRELI M NARY STATEMENT

On Novenber 18, 2005, a Motion for Entry of Final Oder and
For Attorney's Fees and Costs, hereinafter Motion, was filed on
behal f of Hilda Bell and Sharmic Realty Properties, Inc.,
hereinafter Ms. Bell and Sharmc Realty, by their counsel, |mani
Shel e, Esquire, together with an affidavit of fees and costs by
Attorney Shele and a detail ed account of costs incurred and of
fee for legal services rendered. The Mdtion was filed pursuant
to Section 57.111, Florida Statutes (2005), and requested
$30,961.35 in attorney's fees and $617.07 in costs, totaling
$31,578.42. The Departnent of Business and Prof essional
Regul ation, Division of Real Estate, hereinafter, D vision of
Real Estate, filed a notion for extension of tinme in which to
respond, which was granted. The Division of Real Estate filed a
response, anong other things, admtting that Ms. Bell and
Sharm c Realty were the prevailing parties and that the D vision
of Real Estate was not a nom nal party; denying that Sharmc
Realty was a snmal |l business entity; stating that the actions of
the Division of Real Estate were substantially justified, that

an essential wtness was not available for the final hearing,



and that, therefore, an award of attorney's fees and costs woul d
be unjust; and requesting an evidentiary hearing.! Subsequently,
Ms. Bell and Sharmc Realty filed a correction of costs
i ncurred.

The final hearing in this matter was schedul ed for
April 21, 2006. At the hearing, Attorney Shele failed to
appear. M. Bell, who appeared at the hearing, had no know edge
of Attorney Shel e’ s whereabouts and, even though Ms. Bell had
attenpted to contact Attorney Shele prior to the hearing, had
had no contact with her. The Division of Real Estate also had
had no contact with Attorney Shele, even though it had attenpted
to contact her. The undersigned continued the hearing and, by
order, provided an opportunity for Attorney Shele to explain the
ci rcunst ances surroundi ng her non-appearance at the final
hearing. Attorney Shele failed to respond. However, a notice
of appearance was filed by George G Lewi s, Esquire, CGeorge G
Lewis, P.A, on behalf of Ms. Bell and Sharm c Realty, and
Attorney Lewis requested that he be permtted to represent
Ms. Bell and Sharm c Realty in these proceedi ngs; his request
was granted by the undersigned.

The final hearing was re-schedul ed for August 24, 2006.
The Division of Real Estate requested a continuance, which was
granted. After receiving suggested dates fromthe parties, the

final hearing was re-schedul ed for Novenber 6, 2006.



At hearing, neither party called any witnesses to testify,
instead relying upon the exhibits entered into evidence.

Ms. Bell and Sharmc Realty entered 16 exhibits (Petitioner's
Exhi bits marked A through P) into evidence; and the Division of
Real Estate entered two exhibits (Respondent's Exhibits nunbered
1 and 2, which have been re-narked A and B) into evidence.?
Further, both parties chose to make argunent at hearing, which

i ncluded referencing their respective exhibits.

A transcript of the hearing was ordered. At the request of
the parties, the tine for filing post-hearing subm ssions was
set for nore than ten days following the filing of the
transcript. The Transcript, consisting of one volunme, was filed
on Novenber 16, 2006. Both parties tinely filed post-hearing
subm ssi ons, which were considered in the preparation of this
Fi nal Order.

FI NDI NGS OF FACT

1. By Final Order filed Novenber 18, 2005, in Departnent

of Busi ness and Professional Regul ation, Division of Real Estate

vs. Hilda Bell and Sharm c Realty Properties, Inc., Case Nos.

2001- 80091 and 2001- 80092, DQAH Case No. 04-4470, the Florida
Real Estate Conmm ssion, hereinafter Comm ssion, approved and
adopt ed the recommended findings of fact and concl usions of |aw
i ssued by the undersigned as its own and ordered that the ruling

of the undersigned was accepted as the ruling of the Conmi ssion.?



By Reconmended Order issued August 9, 2005, the undersigned
recomended to the Conm ssion that a final order be entered
finding that Ms. Bell and Sharmc Realty did not conmt the
violations alleged in the Adm nistrative Conpl aint and

di smi ssing the Administrative Conplaint.* Hence, the ruling of
t he Conmi ssion was the dism ssal of the Adm nistrative Conpl ai nt
filed against Ms. Bell and Sharmc Realty.

2. No dispute exists that the Division of Real Estate was
the state agency that initiated the admnistrative action
agai nst Ms. Bell and Sharm c Realty conducted in a Chapter 120,
Fl orida Statutes, proceeding.

3. The administrative action against Ms. Bell and Sharm c
Realty was initiated by the D vision of Real Estate for alleged
viol ati ons of Section 475.25, Florida Statutes (2000).°

4. No dispute exists that the D vision of Real Estate was
not a nomnal party in the admnistrative action.

5. No dispute exists that Ms. Bell and Sharmc Realty were
prevailing parties in the adm nistrative action.

6. Sharmc Realty is incorporated in the State of Florida.

7. Ms. Bell is the sole officer and director of Sharm c

8. The domcile of Ms. Bell is the State of Florida.
9. The principal office of Sharmc Realty is in the State

of Florida, being located in Lauderhill, Florida.



10. At the initiation of the adm nistrative action, the
evi dence denonstrates that Sharm c Realty enployed three agents,
whi ch i ncluded Ms. Bell.

11. However, the evidence was insufficient to denonstrate
the total nunber of enpl oyees of Sharmc Realty at the tine of
the initiation of the adm nistrative action.

12. No evidence was presented to denonstrate the net worth
of Sharmc Realty at the tinme of the initiation of the
adm ni strative action.

13. The attorney, who represented Ms. Bell and Sharmic
Realty in the adm nistrative action, filed an affidavit of
attorney's fees and costs incurred, with an item zed account of
such attorney's fees and costs. The attorney's fees incurred
total $30,961.53, and the costs incurred total $617.07.

14. At no tine did the Division of Real Estate contest or
di spute the attorney's fees or costs incurred by Ms. Bell and
Sharm c Realty or the reasonabl eness thereof.

15. Prior to filing an adnministrative conpl ai nt agai nst
Ms. Bell and Sharm c Realty, an investigation was perfornmed by
the Division of Real Estate, which was reduced to witing.®
Among ot her things, the investigative file contained the
follow ng: (a) docunents fromthe file of Sharmc Realty,
show ng deposit nonies paid by the Buyer of realty for whom

Sharm c Realty was the agent; (b) copies of letters, provided by



t he Conpl ai nants, fromthe agent of the Sellers of the realty to
Sharm ¢ Realty nmeking a demand for the deposit nonies on the
ground that the Buyer failed to conply with the terns of the
contract for the sell of the realty; (c) a letter fromthe
Conpl ai nants that indicated that the Seller’s agent provided the
letters in (b) above to them (d) a sunmary statement fromthe
i nvestigator that Ms. Bell admtted to him during his interview
of her, that she had not notified the Division of Real Estate of
conflicting demands on the deposit nonies and a good faith doubt
as to who should receive the deposit nonies; and (e) a docunent
show ng, and a confirmation from Ms. Bell, that Sharm c Realty
had returned the Buyer's deposit to him

16. The investigative file was submtted to a Probable
Cause Panel of the Division of Real Estate. The Probabl e Cause
Panel reviewed the “conplete file” in the matter involving
Ms. Bell and Sharmic Realty and heard from counsel of the
Di vision of Real Estate.’ The investigative file supported a
commi ssion of the alleged violations by Ms. Bell and Sharm c
Realty. The Probabl e Cause Panel found that probabl e cause
existed to file an adm nistrative conpl aint against Ms. Bell and
Sharm c Realty.

17. The evidence denonstrates and a finding is nade that
t he deci sion nade by the Probabl e Cause Panel was reasonably

based on fact and |l aw and that, therefore, the Division of Real



Estate had a reasonable basis in |aw and fact to proceed with an
adm ni strative action against Ms. Bell and Shanric Realty.

CONCLUSI ONS OF LAW

18. The Division of Admnistrative Hearings has
jurisdiction of these proceedings and the parties thereto
pursuant to Section 57.111, Florida Statutes (2006).

19. Section 57.111, Florida Statutes (2005), provides in
pertinent part:

(1) This section may be cited as the
"Fl orida Equal Access to Justice Act."

(2) The Legislature finds that certain
persons may be deterred from seeking review
of , or defendi ng agai nst, unreasonabl e
governnental action because of the expense
of civil actions and admnistrative

proceedi ngs. Because of the greater
resources of the state, the standard for an
award of attorney's fees and costs agai nst
the state should be different fromthe
standard for an award against a private
litigant. The purpose of this sectionis to
di m nish the deterrent effect of seeking
review of, or defendi ng agai nst,
governnental action by providing in certain
situations an award of attorney's fees and
costs against the state.

(3) As used in this section:

* * *

(c) A small business party is a “prevailing
smal | busi ness party” when

1. A final judgnent or order has been
entered in favor of the small business party
and such judgnent or order has not been
reversed on appeal or the tine for seeking
judicial review of the judgnent or order has
expired;



(d) The term “small business party” neans:
l.a. A sole proprietor of an unincorporated
busi ness, including a professional practice,
whose principal office is in this state, who
is domciled in this state, and whose

busi ness or professional practice has, at
the time of the action is initiated by a
state agency, not nore than 25 full-tine
enpl oyees or a net worth of not nore than $2
mllion, including both personal and

busi ness investnents; or

b. A partnership or corporation, including
a professional practice, which has its
principal office in this state and has at
the tine the action is initiated by a state
agency not nore than 25 full-tinme enpl oyees
or a net worth of not nore than $2 mllion;
or

2. Either small business party as defined

i n subparagraph 1., without regard to the
nunber of its enployees or its net worth, in
any action under s. 72.011 or in any

adm ni strative proceedi ng under that section
to contest the legality of any assessnent of
tax inposed for the sale or use of services
as provided in chapter 212, or interest

t hereon, or penalty therefor.

(e) A proceeding is “substantially
justified” if it had a reasonable basis in
|aw and fact at the tinme it was initiated by
a state agency.

(4) (a) Unless otherw se provided by |aw,
an award of attorney's fees and costs shal
be nade to a prevailing small business party
in any adjudi catory proceedi ng or

adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,

unl ess the actions of the agency were
substantially justified or speci al
circunstances exi st which would nake the
awar d unj ust.



(b) 1. To apply for an award under this
section, the attorney for the prevailing
smal | business party nust submt an item zed
affidavit to the court which first conducted
t he adversarial proceeding in the underlying
action, or to the Division of Adm nistrative
Heari ngs which shall assign an

adm nistrative |aw judge, in the case of a
proceedi ng pursuant to chapter 120, which
affidavit shall reveal the nature and extent
of the services rendered by the attorney as
well as the costs incurred in preparations,
noti ons, hearings, and appeals in the

pr oceedi ng.

(d) The court, or the adm nistrative | aw
judge in the case of a proceedi ng under
chapter 120, shall pronptly conduct an
evidentiary hearing on the application for
an award of attorney's fees and shall issue
a judgnent, or a final order in the case of
an adm nistrative |law judge. The final

order of an admi nistrative |aw judge is

revi ewabl e in accordance with the provisions
of s. 120.68. |If the court affirnms the
award of attorney's fees and costs in whole
or in part, it may, in its discretion, award
additional attorney's fees and costs for the
appeal .

1. No award of attorney's fees and costs
shall be made in any case in which the state
agency was a nom nal party.

2. No award of attorney's fees and costs
for an action initiated by a state agency
shal | exceed $ 50, 000.

20. The pleading filed by the attorney for Ms. Bell and
Sharm c Realty conplied with the requirenents of applying for an
award of attorney’ s fees and costs under Section 57.111, Florida

Statutes.® The Division of Real Estate did not contest or

10



di spute the attorney’s fees and costs or the reasonabl eness
t her eof .

21. No dispute exists that the Division of Real Estate was
the initiating state agency.

22. In the case at hand, as to the burden of proof,
Ms. Bell and Sharmic Realty nust prove that they fall within the
definition of a small business party and are prevailing parties;
then the burden shifts to the Division of Real Estate to show
that its action in initiating the admnistrative action was

substantially justified. Gentele v. Departnent of Professional

Regul ation, Board of Optonetry, 513 So. 2d 672 (Fla. 1st DCA

1987); Helny v. Departnent of Business and Professional

Regul ation, 707 So. 2d 366, 368 (Fla. 4th DCA 1998); Al bert v.

Departnent of Health, Board of Dentistry, 763 So. 2d 1130 (Fl a.

4th DCA 1999), on notion for rehearing, 763 So. 2d 1130 (Fl a.
4t h DCA 2000).

23. No dispute exists regarding prevailing parties.

24. As to a snmall business party, the evidence
denonstrates that Ms. Bell was the sole owner of Sharmic Realty,
that Sharm c Realty was incorporated, and that Sharmc Realty
enpl oyed three agents, which included Ms. Bell. However, the
evidence fails to denonstrate that, at the tinme of the

initiation of the adm nistrative action, Ms. Bell or Sharmc
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Realty had no nore than 25 full-tine enpl oyees or a net worth of
not nmore than $2 mllion.

25. Even assuming that the requirenent of a snmall business
party was net, the Division of Real Estate denonstrates that, at
the tinme it initiated the adm nistrative action, the
adm ni strative action was substantially justified. The Probable
Cause Panel of the Division of Real Estate decided to proceed
with an adm ni strative action against Ms. Bell and Sharmc
Realty. In making its decision, the Probable Cause Panel
consi dered, anong other things, the investigative file.

26. In the case at hand, the undersigned considered the
investigative file reviewed by the Probabl e Cause Panel.

Departnent of Professional Regulation, Dvision of Real Estate

v. Toledo Realty, Inc., 549 So. 2d 715 (Fla. 1st DCA 1989)

(proper for the presiding officer in a Section 57.111, Florida
Statutes, proceeding to review the investigative report to
determ ne the issue of substantial justification in initiating
the disciplinary conplaint). The evidence denonstrates that the
Probabl e Cause Panel’s decision to proceed with the

adm ni strative action was based on the statenments of the

W t nesses, including Ms. Bell, and the docunments contained in
the investigative file—all supporting a conm ssion of the

al l eged violations. Further, an assunption is nade that the

Pr obabl e Cause Panel made a determ nation that the w tnesses

12



were credible. A finding of fact was nmade that the Probable
Cause Panel’'s decision to proceed with an adm nistrative
conpl ai nt was reasonabl e.

27. In the case at hand, the D vision of Real Estate’s
decision, at the initiation of the adm nistrative action, to
proceed with the adm nistrative action against Ms. Bell and
Sharm c Realty had a reasonable basis in |aw and fact and was,
therefore, substantially justified. § 57.111(4)(a), Fla. Stat.

See CGentele v. Departnent of Professional Regul ati on, Board of

Optonetry, 513 So. 2d 672, 673 (Fla. 1st DCA 1987) (in an action
for attorney’s fees and costs, pursuant to Section 57.111,
Florida Statutes, where the agency’s initiation of an

adm ni strative action against a |icensee was based on a deci sion
by the agency’s probabl e cause panel to prosecute, whose

deci sion essentially turned on the credibility assessnent of the
Wi t nesses, including the investigator, which was not itself

unr easonabl e, the agency’s decision, at the initiation, had a
reasonabl e basis in law and fact and was, therefore,
substantially justified).

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED t hat the notion for attorney’s fees and costs filed

by Hlda Bell and Sharm c Realty Properties, Inc. is denied.
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DONE AND ORDERED t his 22nd day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

ol H Ygudl

ERROL H. POWELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 22nd day of Decenber, 2006.

ENDNOTES
" The Division of Real Estate had filed, prior to its response,
a notion to dismss. Based upon the response filed by the
Division of Real Estate, this Adm nistrative Law Judge
considered the notion to dism ss withdrawn and, therefore, found
it unnecessary to rule upon the notion to dism ss. Furthernore,
Respondent did not advance the notion to dism ss at hearing.

2/ Both parties pre-filed their exhibits.

8 The Final Order is a part of the record of the case at hand.

4 The Recommended Order is a part of the record of the case at
hand.

* See the Recommended Order.

A certified copy of the investigative file was adnitted into

evi dence.
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" A certified copy of the transcript of the Probable Cause

Meeting, regarding Ms. Bell and Sharmc Realty, was admtted
into evidence.

8  The Division of Real Estate did not challenge the pleading on
t hese grounds.

COPI ES FURNI SHED,

Ceorge G Lew's, Esquire

Ceorge G Lewis, P. A

950 South Pine Island Road, Suite 150
Pl antation, Florida 33324

James P. Harwood, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
Hur st on Buil ding North Tower
400 West Robi nson Street, Suite 801N
Olando, Florida 32801

Si mone Marstiller, Secretary
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Josefina Tamayo, General Counse
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

M chael E. Murphy, Director

D vision of Real Estate

400 West Robinson Street, Suite 802 North
Ol ando, Florida 32801
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NOTI CE OF RIGHT TO JUDI G AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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